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A Tale of Three Cities: Reflections on the Practice
of the Law (and the Laws of Practice) by Foreign
(Particularly Non-European) Lawyers and Firms

in London, Paris and Madrid

By Ciifford J. Hendel

i Introduction

The inclusion of legal services on the agenda of the
Doha Round of trade talks has been referred to by a
lawyer at one of the leading U.S.-based global firms as
“not a new fight—it’s the same fight we fought in West-
ern Europe a generation ago. We simply want to offer
high-quality legal services in whatever markets our
clients serve.”!

My practicing, and having become—not without
some trials and tribulations—admitted to practice local-
Iy in a number of European jurisdictions, gives me a
certain perspective on the ability of foreign (particularly
non-EU) Hirms to offer high-quality legal service in
Lurope 2

My own evaluation of the situation is that (i) while
there are indeed elements of protectionism and/or
“fortress—Europism” in certain European jurisdictions,
where the legal profession acts somewhat like a
medieval guild, in large part the differences in the pre-
vailing rules and practices among the various jurisdic-
tions relate more to the respective visions of the profes-
sion prevailing in each country and to the varying
respective paths to local qualification for local lawyers
applicable in each country; and (ii) non-EU, particularly
U.5. firms, have not been materially hindered by the
sometimes highly disparate local rules and practices in
their efforts to offer high-quality legal services to their
clients wherever their clients are active, and thereby
“exploit the value of their brands” worldwide.?

Given the increasingly harmonious and permissive
treatment of the admission to local practice by EU
national lawyers duly qualified in their “home-state”
under Directive 98/5/EC of 16 February 1998 as imple-
mented {more or less) in the various EUJ jurisdictions
and as discussed separately in this session, this piece
will focus on these issues as they affect non-EU (e.g,,
U.5.) nationals and firms.¢ Indeed, subject to the likely
forthcoming liberalizations in favor of inter-state legal
practice in the U5, as a consequence of the ongoing
debate over what we refer to in the U.S. as multi-juris-
dictional practice (M]P), today at least the ability of a
U5 fawyer to engage in MJP in other U.S. states is
quite limited when compared with that of an EU
{national} lawyer engaging in MJP in other EU member
states. As noted by one observer:

Multistate legal practice is now a reality
within the European Union. Lawvers and
faw firms from any EU state are able to
represent clients on a continuous basis
throughout the European Union, practice
in almost all commercial law fields in any
EU country, and form multinational law
firms with offices as desired in any EU
commercial center, In short, lawvers are
able to carry on freely modern interna-
tional legal practice throughout most of
Europe. This picture is in sharp contrast
with the much more limited legal rules
governing interstate law practice within
the United States. The rules of admission
to the bar and rights of practice, including
any tolerance of interstate practice, are set
by the states. These states rules have tradi-
tionally been founded upon a dual con-
cern for effective representation of clients,
a type of consumer protection interest,
and for the efficient administration of
court litigation, a civil and criminal justice
interest. Arguably, however, rules ostensi-
bly set and enforced with these concerns
in some instances mask a desire to protect
the local legal profession against interstate
competition. Although the United States
Supreme Court has to some degree limit-
ed state rules in order to protect lawyers’
rights under the Privileges and Immuni-
ties Clause of the Constitution, the Court
has in large measure accorded great dis-
cretion to the states in setting professional
qualification standard and delineating the
right of legal practice.’

il. Spain

A.  Rules for Admission of Local Lawyers in Spain

The key distinguishing feature of the Spanish rules
for admission to legal practice is that, as in the case of
most professional qualifications, Spain tends to treat the
academic degree (in our case, the law degree) as tanta-
mount to full professional qualification. A Spanish licen-
cia has a surface similarity to an American “degree” or a
French maitrise, but in fact each represents “very diver-
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gent substantive realities; whereas the [non-Spanish]
degrees mentioned are generally strictly of academic
nature, the Spanish titulo of licenciado generally carries
with it, in addition to academic consequences, immedi-
ate professional qualifications as well.”¢ The Spanish
licenciado—under current rules at least—has no need to
pass a qualifying exam, undertake a period of practical
training or pursue any kKind of practical study after hav-
ing obtained his “Hiwle”; he simply pays his dues and
becomes a tully-qualified abogado.

B. Ruies for Admission of Foreign (non-EU)
Lawyers and Firms in Spain

Since the only way for a Spanish lawver to become
admitted is to obtain a Spanish jaw degree, without the
need to cross any additional hurdles such as a bar exam
or peried of practical training, it is easy to understand
that the only available routes for a non-EU lawyer to
became admitted in Spain are either-to (i} obtaina
Spanish law degree (i.e,, pursue a full-time four- or five-
vear university curriculum, which is hardly a realistic
option); or (i} seek a determination from the Spanish
Ministry of Education “homologating” or “convalidat-
ing” the lawver’s foreign academic credentials as sub-
stantially equivalent to those of a Spanish law graduate,
which determination—if the “curricular deficiencies”
identified in this process are not excessive—generally
will require the applicant to be tested by a law school of
his choosing in the areas in question.

The “homologation” process has rightly been char-
acterized as "Kafkaesque,”” because: (i) it can take as
long as or longer from beginning to end than the four-
or five-vear Spanish university legal course of study; {ii)
it has vielded wildly differing results in very similar
cases—after all, in order to be ABA-accredited, all US.
courses of legal study are very similar, but while some
UG lawyers have been “homologated” without exam,
others have been required to sit for exams {with no
apparent rhyme or reason as to the areas designated)
and still others—perhaps the majority-—have had their
appiications rejected out-of-hand; and (iii) it is quite
opaque: just as there appears to be little coherence in
the administrative "homologation” process, so too are
the exams administered by the various Spanish law
schools wildly divergent and lacking in transparency.
The result is that onlv a relative handful—the luckiest,
or most persistent, or both—of U5, lawyers are locally
admitted in Spain, since obfaining a Spanish law degree
or surmounting the Kafkaesque homologation process
tend to be hurdles too steep for busy professionals to
OVEICOmE,

C.  Spanish Market and Market Practice for Foreign
{non-EU) Lawyers and Firms

The "Big Mac” test has become a well-established
benchmark for comparative cost-of-living studies. |

have long advocated a “softball” test as a shorthand
measure for the degree of market penetration by foreign
(in particular, U5} law firms. The utility of this meas-
uring rod occurred o me some ten years ago, while !
was working with a U.S. firm in Paris and captaining its
team in the lawyers-only summer softball league held
in the Bois de Bologne. While some of the fifteen- to
twenty-member teams were composed entirely of
Prench lawvers (these tended to be the w eakest teams),
ours and several others were roughly one-half Ameri-
can—and there were some twenty teams in the league
in all. In short, a quite sizeable number of U.S. lawvyers,
and a solid score on the softball “index.”

But in Madrid (and indeed in Spain generally),
things are rather different: not only is a lawyers’ sum-
mer softball league an utter impossibility in Spain, but
even fielding a single team of fifteen to twenty U.S.
lawyers taken from all over the country would be diffi-
cult, if not impossible. Only four US. firms are estab-
lished in Spain, one of which is without local law
capacity or aspirations, and the remaining three—while
well-established and quite serious and able competi-
tors——significantly do not represent any “money center”
practices from New York, Chicago, Los Angeles or
Washington.

The question, then, is whether there is a cause-and-
effect relationship between the relatively inhospitable
and antiquated Spanish rules for local admission of for-
eign (non-EU) lawyers and the relative abserce of the
bevy of globalizing US. firms as, for example, have
opened offices in Italy over the past several years. My
own view on this issue is that there is no such cause-
and-effect relation. Rather, the relative neglect of Spain
by U5, firms is due to a perception (with which I do
not entirely agree, of course!) of relative insignificance
on the one hand, and competitive difficulties on the
other, of the Spanish market. Those U.S. firms and
lawyers that have opted to establish themselves in
Spain have not been materially impeded by the local
rules, and to my knowledge none of them has had any
problems with the local bar association or anvone else
even if their practices included one or more U5
lawyers not admitted locally.

lfl. France

A. Rules for Admission of Local Lawyers in France

The French rules for admission to practice for local
lawyers are among the most stringent in the EU. Unlike
the Spanish rules summarized abm e, where essentially
nothing more that a law degree is required, after four
vears of university study culminating with a maitrise,
the French law gr raduate must e_omplue a one-year
course of study of both theory and practice (including
drafting of d{)CLsznts and p%eadm;ns, professional
ethics, etc.), undertake a period of training with a
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lawyer, company legal department or government
agency, pass a rigorous oral and written: bar exam
called "CAPA” (certificate of aptitude for the profes-
sionat of avocat}, and then undertake a period of practi-
cal training {stage) of two years. Only after all these req-
uisites are satisfied, at least three vears after graduation,
is the French law graduate entitled to become an svocat,

B. Rules of Admission for Foreign (non-EU)
Lawyers and Firms in France

A short historical digression will help put in context
the current French position regarding admission of non-
EU lawvers. Prior to 1992, the French legal profession
was “split” between soocats ("true” lawyers, with abili-
ty to represent parties in civil and criminal proceedings)
and conseils Juridigues (office lawyers). The path to
admission as a conseds juridigues for a foreign lawyer
was simple: no exams, no stage, just a period of contine-
ous physical presence. Since the vast majority of foreign
lawvers were, and wanted to remain, “office lawvers,”
the conserls jurtdiques route was perfect: large numbers
of foreign lawyers, including some with scant knowl-
edge of French and French law, were admitted as con-
seils juridigues. And large numbers of foreign firms
became serious competitors to local firms. So effective 1
January 1992 the two French legal professions were
“merged” and this “loophole” was closed: all conseils
jurihgues became “grandfathered” as apocats, and from
that point onward, only the gosecat {and the rigorous
path to admission outlined above) remains.

For some years after the new law took effect, it
appeared that no more foreign (non-EU) lawvyers might
ever be admitted in France. But more recently, the posi-
tion has been clarified: a highly rigorous mini-bar exam
{actually, "mini” is a euphemism; the written part is a
comprehensive across-the-board exam and the oral
exam can be an unpredictable and tricky challenge)
under Article 100 of the Decree Ne. 91-1197 of 27
November 1991 has been introduced, and a handful of
non-EU lawvers (including several U.S. lawyers) have
managed to pass it. Indeed, a preparatory course has
recently been made available for applicants.$ Curiously
(or not so curiously), the Article 100 route to admission
has been used more frequently by U.S. qualified French
nationals than for U.S.-qualified 11.5. nationals: in 2001,
according to the French National Bar Council, the num-
ber of U.S.-qualified French nationals sitting the Article
100 exam more than doubled the number of U.S.-quali-
fied U.S. nationals sitting the exam.?

€. French Market and Market Practice for Foreign
{Non-EU) Lawyers and Firms
The role of Paris as the leading international legal
center on the Continent, together with the ability of
“office lawyers” to ply their trade as conseils jurisdigues
on an essentially automatic basis for many years, has
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resulted in Paris being home to a large number of for-
eign (non-EU) firms and lawyers, not to mention a
booming summer softball league.

The “floodgates” of admission to practice via the
conseil juridique route have now been closed for more
than a decade, but foreign {including U.5.} firms contin-
ue to set up operations in Paris, or grow existing opera-
tions, without apparent concern for the rather remote
chances of their foreign lawyers being able to survive
the Article 100 exam and become locally qualified.

V. England

A.  Rules of Admission for Local Lawyers
in England

Two basic avenues are available for admission of
English nationals as a solicitor: the law degree route,
with generally three or four vears of legal study fol-
lowed by one year of professional training (the “legal
practice course”) plus a two-year peried of practical
tramning with a firm or approved organization (formerly
referred to, in quaint Dickensian terms, as “articled
clerkships”); or the non-degree route (essentially, for
those not having studied law at university and thus
involving a one-year course of legal study and, again,
followed by the legal practice course and two years of
articles).

B.  Rules of Admission for Foreign (Non-EU)
Lawyers and Firms in England

It is in the area of practice rights for foreign lawyers
and firms that England demonstrates an almost diamet-
rically opposite philosophy from many of its Continen-
tal counterparts, including the two discussed above. If
the French and Spanish approaches inevitably smack of
anti-competitive protectionism (albeit often cloaked in
philosophical/ethical language), the English approach
is commercial and transparent, France and Spain essen-
tially grant a menopoly on the provision of legal advice
to avocats and abogados, respectively; the English
approach is much more in the nature of “caveat emptor.”
Neither France nor Spain recognizes the concept of for-
eign legal consultant (FLC), as is in place in a number
of leading U.S. jurisdictions. But England recognizes,
and indeed actively welcomes, registered foreign
lawyers. The extreme difficulty of the French Article 100
exam for admission by non-EU nationals has been
noted above, as has the arbitrary and “Kafkaesque”
Spanish “homologation” process. England, on the other
hand, has long had a conversion test—the “CQualified
Lawyers Transfer Test: or QLT T—which permits foreign
lawyers to sit for a mini-bar exam (one which any U.S.
lawyer should find quite familiar and entirely manage-
able) and become qualified as a solicitor. What is
notable about the QLTT is its extreme transparency: it is
an open-book exam (the rules of which permit test-tak-




ers to bring as many materials as they like so long as
they do net “obstruct the gangways”!) for which a vari-
ety of review courses are available, focusing on past
exam questions.

C.  English Market and Market Practice for Foreign
{Non-EU} Lawyers and Firms

It is commonplace, and altogether accurate, to
deseribe London as the beachhead of US. firms in
turope. In perhaps no other jurisdiction in the world
are foreign non-EL lawyers accorded similar freedoms
to practice: there is no requirement to qualify locally;
there is transparent and relatively easy access to local
qualification for those interested in “converting,” and a
generally commercial, non-protectionist attitude and
approach to the role and economic importance of Eng-
ish faw and lawyers in a globalizing world. Both the
Law Society {the solicitors’ governing body) and Eng-
tish society at large seem to view the internationaliza-
tion of English law and the globalization of English law
firms as commercially, economically and socially desir-
able. To a real extent, the global “battle” for internation-
at legal pre-eminence s being waged between the large
L5, and the large English firms, with English law and
firms having perhaps a certain advantage in Asia (and,
of course, Western Europe) and U.S. firms in the fore in
Latin America and Eastern Europe.

V. Conclusion

Despite the wide variety of approaches taken in dif-
ferent European jurisdictions to the practice by non-EU
tirms and lawvyers, my own impression to date is that
U.S. firms have been able to ply their trade and exploit
their brands with real success in Europe as, when and
to the extent they have opted to do so: in Madrid,
despite oniy a handful of U5, firms and dual-qualified
lawvers; in Paris, with many dozens of U5, firms and
dual-qualified lawyers; and in London, with dozens of
LS. firms and several hundred dual-qualified lawyers.
While it may well be true that the English rules of prac-
tice for non-EU nationals are much more liberal and
transparent than the French rules, which in turn are
more liberal and transparent than the Spanish rules, |
do not necessarily see a cause-and-effect relation
between the relative liberality of the rules of practice
and the on-the-ground presence of non-EU firms and
lawvers. Instead, | think commercial and strategic per-
ceptions explain why my “softball index” vields such
varying results across the BLL

One of the paradoxes of the inclusion of legal serv-
wes in the Doha Round is that the ensuing rules might
render more difficult—rather than less so—the contin-
ued ability of U.S. firms to operate globally. In this

regard, the International Bar Association—due to the
perception that clients today need daily advice from
cross-border commercial practitioners on the faws of
jurisdictions in which they are not admitted—has set up
a task force charged with issuing non-binding best prac-
tive recommendations by the end of this vear for cross-
border commercial practice.!?
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